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obtaining existing (available) evidence
• house search
• freezing order (with 3rd parties)
• seizure (often requiring house search)
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overview (non‐limited)
• CoE 1959 MLA Convention + Protocols 1978 & 2001
• Coe 1990 Laundering Convention
• Schengen 1990 (CISA)
• Naples II Convention 1997
• EU 2000 MLA Convention + 2001 Protocol
• EU 2006 Swedish FD




• coercive/intrusive measures/actions: exequatur or transfer procedure, compatibilty with law requested state + dual criminality
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to be implemented domestically
principal rules of play
• between locally competent judicial authorities
• no more exequatur or transfer procedures
• blind recognition – via order+certificate or warrant
• dual criminality requirement basically abandoned




• MR order for all forms of MLA?
• 2014 European Investigation Order (EIO)
• free movement of evidence?
New generation EU instruments
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immediate execution (within 24 hours)
of freezing orders, aimed at preventing transfer, destruction, conversion, disposition or movement etc of objects, documents or data which could be produced as evidence in criminal proceedings in the issuing MS
• (also of alleged proceeds from crime, equivalent goods, 
instrumentalities + objectum sceleris)
if accompanied by standard certificate
no exequatur procedure
no dual criminality check for offences
• punishable in issuing MS with +3 years
• and appearing in the standard list of 32 ‘list’ offences
freezing maintained until transmission
• following a separate request to that end (awaiting the EEW)
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logical post‐freezing step (even if freezing is often not
useful/needed)
execution within strict time limits of requests








• reintroduction dual criminality check for 6/32 offences
2008 FD European Evidence Warrant (1)
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goal: fast/efficient mechanism for obtaining existing evidence
• including accounts/transactions (Articles 1‐2 Protocol 2001)
• not for new evidence evidence gathering
• not for evidence gathering in real time, such as through telecom or bank account tapping
access to info on servers on non‐EU territory
• yes, if lawfully accessible from territory executing MS
• = beyond CoE Cybercrime Convention
evaluation
• not a proper MR instrument (no decision to be recognized, FRA)
• quite useless
• only existing evidence
• need to rely on traditional MLA in case anything more is needed (whichusually is the case)
• 5 y negotiations | no support any longer | formally repealed January 2016
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clarification relation between MLA and police cooperation













Further policy & research orientations
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overcomplexity of the environment
• combination of MR and MLA instruments
• partial coverage of investigative measures
• need for benchmarking framework
feasibility of future MR based MLA
• MLA flexibility through “widest possible measure of assistance” 
=> cooperation possible for not explicitly regulated investigative
measures
• incompatibility MR and MLA features (e.g. spontaneous
information, JIT, …)
free movement of evidence
• usually not covered by cooperation instruments
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• allow persons concerned to claim
– specific guarantees of a similar national case
– the best of both worlds
• introduce EU level minima based on/derived from ECHR
Results: A comprehensive MR-based instrument?
11
21 June 2016 | Gathering foreign evidence: Introducing the European Investigation Order
research publications consultancy conferences www.ircp.org
Prof. Dr. Gert Vermeulen
+32 9 264 69 43
Gert.Vermeulen@UGent.be   
hardly more than consolidation instrument in terms of measures
regulated
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stringency for any measure
• capacity and incompatibility issues
• naive belief in proportionality/necessity check by issuing MS
judicial cooperation sensu stricto (validation if requested)
limited further reduction dual criminality (32 list in annex)
• unless for mesaures that must be available (supra)
• unless lack of dual availability (threshold, scope ratione
materiae) in case of measures other than the ones that must 
be available
continuation forum regit actum rule (counter to MS philosophy)
painfully fails to address key challenge since 2003
• admissibility issue
European Investigation Order (2)
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• For coercive or intrusive measures only
• Not depending on authority, but on respecting procedural rules
By whichever authorit ies?
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• Ordnungswidrigkeiten, Lex Mulder etc
• Prevention of an immediate and serious threat to public security:           A legitimate, one‐directional cross‐over
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Traditionally limited dual criminality requirement
• For coercive and intrusive investigative measures only (examples)
Further outruling?
• Limited ‘breakthrough’ based on 32 list
• in Freezing Order and European Evidence Warrant
• continued in European Investigation Order (EIO)
• 32 list approach highly discussable
• Lack of common definitions (EULOCS)
• Not beyond 32 list
• Except through EULOCS
Irrespective of the offence (definit ion)?
21 June 2016 | Gathering foreign evidence: Introducing the European Investigation Order
19
research publications consultancy conferences www.ircp.org
Prof. Dr. Gert Vermeulen
+32 9 264 69 43
Gert.Vermeulen@UGent.be   
Traditionally: consistency test
• For regulated coercive and intrusive measures
• For some non‐regulated investigative measures under the ‘widest measure
of mutual assistance’ regime





• Natural persons: in terms of age, procedural status, definition
• Legal persons: breakthrough with 2012 IRCP study for EC?
• Ratione materiae
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• New aut exequi aut tolerare rule?
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More radical option: tolerare principle?
• Physical border‐crossing in view of active investigation
• While respecting
• local legislation and/or
• agreed EU minimum procedural guantees
Legal basis available since A’dam Treaty
If still too ambitious on EU‐wide scale
• Benelux to embark on creating this possibility
• ten years have lapsed since Benelux Police Treaty
• Would solve many issues in Belgo‐Dutch relation
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Mutual admissibility of evidence gathered following a cooperation request














Free movement of evidence
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• Integrated judicial and police cooperation
• New criminal justice finality as basis for criminal policy
Striving for balance
• Restore separation of powers
• Focus on criminal procedural protection
• ‘Judicial’ safeguards where necessary
• Giving and taking
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